Hazards of Basing an Estate Plan on Successive Life Estates by Harl, Neil E
Volume 20 | Number 18 Article 1
9-18-2009
Hazards of Basing an Estate Plan on Successive Life
Estates
Neil E. Harl
Iowa State University
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Harl, Neil E. (2009) "Hazards of Basing an Estate Plan on Successive Life Estates," Agricultural Law Digest: Vol. 20 : No. 18 , Article 1.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol20/iss18/1
Agricultural Law Press
Publisher/Editor
Robert P. Achenbach, Jr.
Contributing Editor
Dr. Neil E. Harl, Esq.
*   *   *   *
Issue Contents
Federal Farm Programs
 Beginning Farmer and Rancher
  Development Program 139
 Crop insurance 139
 Disaster assistance 139
 Market Access Program 139
 New Era Rural Technology Competitive
  Grants Program 139
 Specialty crop research initiative 139
Federal Estate and Gift Taxation
 GSTT 140
 Valuation 140
Federal Income Taxation
 Cooperatives 140
 Corporations
  Check-the-box election 140
  Life insurance 140
 Depletion 140
 Disaster losses 140
 Discharge of indebtedness 141
 Enhanced oil credit 141
 Ethanol producer credit 141
 Hedges 141
 Hobby losses 141
 Installment method of reporting 141
 Levy 142
 Like-kind exchanges 142
 Net operating losses 142
 Partnerships
  Administrative adjustments 142
  Check-the-box election 142
 Passive activity losses 143
 Pension plan 143
 S corporations
  Second class of stock 143
 Sale of residence 143
 Trusts 143
Hazards of Basing an Estate Plan on 
Successive Life Estates
-by Neil E. Harl*
 Recent reviews of two fact situations, hundreds of miles apart and both the products 
of planning a half century or more ago, illustrate the hazards of using a deceptively 
simple estate plan – basing the plan on successive life estates.1 The strategy often 
involves unexpected federal estate tax consequences,2 federal gift tax problems,3 
income tax basis complications4 and assorted problems relating to like-kind exchanges, 
involuntary conversions and easements, to mention just a few of the more likely 
events occurring during the term of the life estates. Although often viewed as more 
complex (and costly to set up), a carefully drafted trust generally provides a more 
satisfactory platform for intergenerational transfers than successive life estates.
What is the income tax basis? 
 Other than for tax audits and title problems, the most likely occasion for 
examining a trail of life estates spanning several decades is the question of income 
tax basis. The individual or individuals ultimately acquiring a fee simple ownership 
of the property decides to sell the property or dispose of it in a taxable exchange 
and wants to know what the income tax basis is currently. This often occurs 
several years after the last determination of income tax basis for the property. 
 Retained life estate or life estates.  One common feature of planning involving 
successive life estates is that the original owners often retained a life estate for 
themselves with a life estate granted to one or more children (and perhaps their 
spouses) to follow their retained life estate or life estates followed in turn by a fee 
simple interest to grandchildren. If that is the pattern, the retained life estate or estates 
assured that the property in question would be included in the gross estate or gross 
estates of the holder or holders of the retained life estate (the original grantors).5 That 
may trigger federal estate tax liability, of course,6 Even if it does not result in federal 
estate tax liability, the inclusion in the federal estate tax gross estate determines 
the income tax basis for the property for purposes of depreciation, depletion or 
amortization as well as for purposes of gain or loss on sale or taxable exchange.7 
___________________________________________________________________ 
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help to cover  the transfer.17
The Rule Against Perpetuities
 In those states that have not repealed the Rule Against 
Perpetuities, successive life estates can violate the rule just as 
surely as would life estates in trust. Indeed, the original litigation, 
The Duke of Norfolk’s Case,18 involved successive life estates. 
This issue, for situations dating back several decades, is most 
likely to be raised, if at all, in connection with a title examination 
(or by unhappy heirs). Basically, the Rule provides that no interest 
in real estate is good unless it must vest, if at all, not later than 
21 years after some specified life or lives in being at the creation 
of the interest.19 A slightly different rule applies in states that 
have adopted the Uniform Statutory Rule Against Perpetuities 
(USRAP).20
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In the event the property is owned in joint tenancy, additional 
complications arise. If the property was acquired by the 
donors after 1954 and before 1977, the rule of Gallenstein v. 
Commissioner8 may possible apply which allows the so-called 
“consideration furnished” rule9 to be used to determine the 
amount to be included in the gross estate at the first of the joint 
tenants to die and to determine the income tax basis. Five more 
cases have been decided, in addition to Gallenstein, all in favor 
of the taxpayer.10 Thus, if it is a husband and wife joint tenancy, 
the property was acquired in 1975 with the husband providing 
the consideration and the husband died in 1981, for example, 
the entire value of the property would be included in the gross 
estate and receive a new income tax basis.11 On the other hand, 
if the wife provided all of the consideration, none of the value 
would be included in the gross estate and the income tax basis 
would be unaffected by the husband’s death. The Tax Court has 
held that the Gallenstein rule is mandatory, not optional and IRS 
has acquiesced in that decision.12 However, for the Gallenstein 
rule to apply, the joint tenancy feature must have continued to 
the death of the first to die and there is a question whether the 
rule applies to a conveyance of joint tenancy property with a 
retained life estate which may depend upon whether the joint 
tenancy feature was severed at the time of the conveyance.
 A further question is whether the basis, if the Gallenstein rule 
does not apply, is derived equally from the two deaths or whether 
the income tax basis would pass from the second  death if the 
retained  life estate is deemed to be in joint tenancy (either by 
express language or otherwise). In Glaser, Jr. v. United States,13 
a transfer with retained life estates of  property  held in tenancy 
by the entirety (similar to joint tenancy) for which the decedent 
furnished the entire consideration and which, therefore, the entire 
value if held until death  would have been includible in the gross 
estate, only a one-half interest was required to be included in the 
decedent’s gross estate. In United States  v. Heasty,14  the  Tenth 
Circuit Court of Appeals reached the same conclusion with joint 
tenancy property. The Seventh Circuit in Glaser and the Tenth 
Circuit in Heasty agreed that I.R.C. § 2040 on taxation of joint 
tenancy property applies only to property held at death. 
 Effect of successive life estates on the basis. As for the 
successive life estates, following the termination of the retained 
life estates, the deaths of those holders of the granted life estate 
would not affect the income tax basis of the property. Granted 
life estates are not included in the gross estate of the holder or 
holders and, therefore, do not affect the basis. Of course, this 
assumes no depreciable property which would add another 
complication. 
Federal gift tax concerns
 If successive life estates are set up during the lifetime of the 
original owner or owners, the life estates following the retained 
life estates would almost certainly have encountered federal gift 
tax requirements for gifts of future interests.15 A gift of a life 
estate interest in property to commence at a future time would 
be considered a future interest.16 Therefore, the federal gift tax 
annual exclusion would not have been available to cover or to 
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